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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a $380, 514 defi ci ency
in the Federal estate tax of the Estate of Ral ph Robi nson (the

estate) and a $76, 103 accuracy-rel ated penalty under section
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6662(a).! The estate has conceded the entire deficiency. The
sole issue for decision is whether the estate is |iable for the
accuracy-rel ated penalty on account of negligence or disregard of
rules or regul ations.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Ral ph Robi nson (decedent)
was a resident of Washington State when he died at the age of 91
on Cctober 5, 2003. Janes Robinson (Janes), decedent’s son and
executor of the estate, also resided in Washi ngton State when the
petition was filed.

Decedent, a w dower, suffered from Al zheinmer’s disease. 1In
1999 decedent executed a durable power of attorney nam ng his
daught er Carol Robinson (Carol) attorney-in-fact and giving Carol
control of his assets. Decedent’s will also naned Carol persona
representative of the estate.? At Carol’s request, James becane
co- personal representative. Janmes assuned responsibility for

decedent’ s estate planning.

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the date of
decedent’s death, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

2 In the case that Carol could not act as personal
representative, the will naned Janes alternate persona
representative.
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Janes is a conputer progranmer. He does not have a coll ege
degree. He conpleted only one basic accounting course and has
never taken any tax courses.

Janes prepared his own inconme tax returns until the early
1980s, when he acquired two rental properties. It becane
increasingly difficult for Janes to prepare his own tax returns,
so he hired a forner Internal Revenue Service (IRS) enpl oyee,
Janes Haley (M. Haley), to prepare themon his behalf. M.
Hal ey prepared Janmes’ returns until M. Hal ey passed away in 1995
or 1996.

Janmes | ooked for another income tax return preparer. By
that tinme, Janmes had sold, or would soon sell, the renta
properties and had becone involved in a sales job selling soap.
He thought the new activities involved “a | ot of paperwork” and
consequently did not want to prepare his own tax returns. A
friend, Tom Monforton (M. Monforton), whom Janes considered a
successful businessman, recomended John Schl abach (M.
Schl abach) to prepare Janmes’ returns. M. Schlabach had prepared
M. Mnforton’s tax returns, and M. Mnforton believed M.
Schl abach was very conpetent.

In 1996 or 1997 Janes visited M. Schl abach’s office, where

he noticed M. Schlabach’s “Enrolled Agent”?® plaque on the wall.

3 The IRS grants enrolled agent status to “an applicant who
denonstrates special conpetence in tax matters by witten
(continued. . .)
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Follow ng this visit, Janes hired M. Schlabach to prepare his
income tax returns. Before hiring him however, Janes inforned
M. Schl abach that he did not want to take any risky tax
positions. From about 1997 through 2007, M. Schl abach prepared
Janmes’ inconme tax returns.
A few years after their initial nmeeting, James noticed that
M. Schl abach’ s business cards included the phrase “Estate
Pl anni ng”. \When Janes asked M. Schl abach if he was expandi ng
into estate planning, he infornmed Janes that he was certified in
this area and had al ways provided such services.
Janmes eventually hired M. Schl abach to provide estate
pl anni ng services for decedent. Decedent, who had worked as a
[unmber m |l saw filer, amassed a sizable estate during his
lifetime. Decedent had previously expressed his desire to
mnimze his estate tax liability and to avoid probate after the
consi derabl e anount of tinme it took to probate his brother’s
estate. M. Schlabach’s estate plan for decedent included (1) a
living trust, (2) a transfer of real estate into a trust, and (3)

a charitabl e foundati on

3(...continued)
exam nation adm ni stered by, or adm ni stered under the oversight
of, the Director of the Ofice of Professional Responsibility
and who has not engaged in any conduct that would justify the
censure, suspension, or disbarnent of any practitioner”. 31
C.F.R sec. 10.4(a) (2009). The IRS disbarred M. Schlabach from
practicing before the RS in 2001. 2002-2 C B. 419, 420.
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On M. Schl abach’s advice, Janes and Carol established the
Ral ph Kitson Robinson Living Trust (living trust) in Septenber
2002.4 Janes and Carol were appointed cotrustees of the living
trust. Carol transferred decedent’s brokerage account to the
l[iving trust. Decedent’s primary residence was al so transferred
to the living trust. Janes understood the values of the assets
in the living trust would be included in the value of the gross
estate and subject to estate tax but agreed to establish a |iving
trust to avoid probate.

Subsequently, M. Schlabach advi sed Janes that decedent
coul d exclude the value of six vacant residential |lots (Everett
real estate) fromthe value of decedent’s gross estate by
transferring the properties to a trust. In July 2003 Car ol
executed a quitclai mdeed and conveyed the Everett real estate to
the Alden Ganville Trust, Laurel Durkee, Trustee. Janes was
under the inpression that transferring the Everett real estate to
a “pure trust” was a legal neans of avoiding the estate tax.

After decedent’s death, M. Schl abach informed Janes that

the value of decedent’s estate appeared to exceed the applicable

4 The living trust’s purposes were to (1) receive and
manage assets for decedent’s benefit during decedent’s lifetine,
and (2) manage and distribute such assets upon decedent’s deat h.
Upon decedent’s death, the trust was to pay for caregivers and
expenses that cane due after death (e.g., funeral expenses).
After paynent of expenses, the assets were to be distributed in
equal shares to Janmes and Carol
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exclusion amount.® On the basis of this assessnment, M.
Schl abach advi sed Janmes to establish and transfer assets to a
charitable trust to reduce the value of the estate bel ow t he
excl usion amount. M. Schl abach expl ained that this strategy
woul d elimnate any estate tax liability while creating an entity
that could be used to nmake charitable gifts.

I n Novenber 2003 Janes and Carol established the Robinson
Foundation, purportedly as a section 4947(a) (1) nonexenpt
charitable trust. The Robi nson Foundati on appoi nted Janes and
Carol cotrustees.® Janes then transferred assets fromthe |iving
trust to the Robi nson Foundation.’

To support his recommendations in planning the estate,
especially those pertaining to the Robinson Foundation, M.

Schl abach showed Janes | egal forns and printed out cases and
portions of the Code for Janes to read. Janes read the statutes

and cases but did not conpletely understand them \Wen M.

> The applicable exclusion anount, or unified credit, is in
effect the maxi num val ue of the taxable estate that can be
exenpted fromthe inposition of the Federal estate tax. Sec.
2010(a). The applicable exclusion amunt for 2003 was $1
mllion. Sec. 2010(c).

6 Under provisions of the trust, James and Carol had
authority to distribute incone and/or principal to charitable
organi zations. In 2004 they each received $2,500 a nonth as
trust ees.

" M. Schlabach prepared Form 990-PF, Return of Private
Foundation, for years 2005, 2006, and 2007, but the Robinson
Foundati on never requested tax-exenpt status. Janmes signed each
For m 990- PF.
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Schl abach expl ai ned the statutes and each case pertinent to M.
Schl abach’s position, Janmes found that M. Schl abach’s
expl anations were | ogical and supported the estate plan.
Janes also hired M. Schlabach to prepare the estate’s Form
706, United States Estate (and Generation-Ski pping Transfer) Tax
Return, because M. Schl abach had been involved in structuring
decedent’s estate. M. Schlabach requested information and
docunentation from Janes. Janmes disclosed everything he knew
that could be pertinent to the estate and everything that M.
Schl abach requested. Janes, however, was not aware of, and
consequently did not provide M. Schlabach, information on
br okerage and bank accounts owned by decedent with assets
totaling $64,077. Janmes reviewed and signed the Form 706.
In preparing the Form 706, M. Schlabach did not include
the accounts totaling $64,077 and the assets in the Alden
Granville Trust (i.e., the Everett real estate) in the val ue of

decedent’s gross estate.® The estate clainmed a $941, 000

8 Decedent was the beneficiary of the Alden G anville Trust
until the tinme of his death. Sec. 2036(a) requires inclusion in
the gross estate of the value of any property transferred by a
decedent (except in the case of a bona fide sale for full and
adequate consideration) if the decedent has retained for his life
the enjoynment of, or the right to income from the property.
Additionally, the value of the gross estate includes the val ue of
any interest transferred by the decedent, the enjoynent of which
was subject at the date of the decedent’s death to change by
virtue of the decedent’s retention of the power to alter, anend,
revoke, or termnate the transfer, or where such power was
relinquished during the 3-year period ending with the decedent's

(continued. . .)
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charitabl e contribution deduction for transfers made to the
Robi nson Foundati on.®

In the notice of deficiency, the IRS determ ned the val ue of
the Everett real estate on the date of death was $242, 900 and
i ncluded that amobunt in the value of decedent’s gross estate.

The IRS al so disallowed the $941, 000 charitable contribution
deducti on.

Janmes conceded all issues stated in the notice of deficiency
except for the accuracy-related penalty. After the IRS issued
the notice of deficiency, the parties agreed that the additional
assets totaling $64,077 onitted fromthe Form 706 shoul d have
been included in the value of decedent’s gross estate.?

OPI NI ON

Section 7491(c) provides that the Comm ssioner bears the

burden of production with respect to the liability of any

i ndividual for additions to tax and penalties. “The

8. ..continued)
death. Sec. 2038(a)(1).

° Followi ng M. Schlabach’s advice, James erroneously
beli eved he had the power to nmake charitable contributions on
behal f of the estate. Neither the will nor the living trust,
however, directed any transfers for the benefit of the Robinson
Foundation or any charitable organization. The parties agree
that as the will did not have a provision allow ng Janes to make
charitabl e contributions, the values of assets transferred from
the living trust into the Robi nson Foundati on shoul d not have
been deducted fromthe value of the gross estate.

10 The IRS did not deternmine a deficiency relating to the
$64,077 in additional assets in the notice of deficiency.



- 9 -
Comm ssi oner’ s burden of production under section 7491(c) is to
produce evidence that it is appropriate to i npose the rel evant
penalty, addition to tax, or additional anmount”. Swain v.

Commi ssioner, 118 T.C. 358, 363 (2002); see Higbee v.

Commi ssioner, 116 T.C. 438, 446 (2001). The Conmm ssi oner,

however, does not have the obligation to introduce evidence
regardi ng reasonabl e cause or substantial authority. Hi gbee v.

Conmi ssi oner, supra at 446-447. Once the Conmm ssioner has net

hi s burden of production, the taxpayer must cone forward with
evi dence sufficient to persuade a court that the Conmm ssioner’s
determination is incorrect. 1d.

Pursuant to section 6662(a) and (b)(1), a taxpayer nay be
liable for a penalty of 20 percent on the portion of an
under paynment of tax due to negligence or disregard of rules or
regul ations. The term “negligence” in section 6662(b) (1)
includes any failure to nmake a reasonable attenpt to conply with
the Code and any failure to keep adequate books and records or to
substantiate itens properly. Sec. 6662(c); sec. 1.6662-3(b)(1),
| nconme Tax Regs. Negligence is “strongly indicated” where the
taxpayer “fails to make a reasonable attenpt to ascertain the
correctness of a deduction, credit or exclusion on a return which
woul d seemto a reasonabl e and prudent person to be ‘too good to
be true’ under the circunstances”. Sec. 1.6662-3(b)(1)(ii),

I ncome Tax Regs. “Disregard” neans any carel ess, reckless, or
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intentional disregard. Sec. 6662(c); sec. 1.6662-3(b)(2), Incone
Tax Regs. We find that respondent has net his burden of
pr oducti on.

The accuracy-rel ated penalty does not apply with respect to
any portion of an underpaynent if it is shown that there was
reasonabl e cause for such portion and that the taxpayer acted in
good faith with respect to such portion. Sec. 6664(c)(1). The
determ nati on of whether a taxpayer acted with reasonabl e cause
and in good faith depends on the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Inconme Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his or her proper tax liability. 1d. “C rcunmstances that may
i ndi cate reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in |ight of
all of the facts and circunstances, including the experience,
know edge, and education of the taxpayer.” 1d.

Good faith reliance on the advice of an independent,
conpetent professional as to the tax treatnent of an item may

constitute reasonabl e cause. Neonat ol ogy Associ ates, P.A. V.

Comm ssioner, 115 T.C. 43, 98-99 (2000), affd. 299 F.3d 221 (3d

Cir. 2002); sec. 1.6664-4(b), Incone Tax Regs.; see also United

States v. Boyle, 469 U S. 241, 250 (1985). “Mich like a

taxpayer’s reliance on an attorney or an accountant, reliance on

an enrolled agent is a factor we nmay consider in determning the
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reasonabl eness of a taxpayer’s actions”. Mortensen v.

Comm ssi oner, 440 F.3d 375, 388 (6th Cr. 2006), affg. T.C. Meno.

2004-279. 11
A taxpayer’s reliance nust be in good faith and denonstrably

reasonable. Ewing v. Conm ssioner, 91 T.C 396, 423 (1988),

affd. without published opinion 940 F.2d 1534 (9th Cr. 1991);
Freytag v. Conm ssioner, 89 T.C 849, 888-889 (1987), affd. 904

F.2d 1011 (5th Cr. 1990), affd. 501 U S. 868 (1991). In such a
case, a taxpayer will be entitled to rely upon a conpetent
expert’s advice, even if the advice should prove to be erroneous.

Jackson v. Comm ssioner, 86 T.C 492, 539 (1986), affd. on other

i ssues 864 F.2d 1521 (10th Cr. 1989); Brown v. Conm ssioner, 47

T.C. 399, 410 (1967), affd. per curiam 398 F.2d 832 (6th G
1968) .

This Court has stated that reasonabl e cause and good faith
are present where the record establishes by a preponderance of
evidence that: (1) The taxpayer reasonably believes that the
pr of essi onal upon whomthe reliance is placed is a conpetent tax

advi ser who has sufficient expertise to justify reliance; (2) the

1 |In Mortensen v. Conmi ssioner, T.C. Menbp. 2004-279, affd.
440 F.3d 375 (6th Gr. 2006), we found the taxpayer’s reliance on
the enrolled agent to have little or no val ue because, inter
alia, the enrolled agent was al so the creator and pronoter of the
investnment. The enrolled agent in Muirtensen received the bul k of
the tax benefits frompronoting the investnment and preparing the
taxpayer’s returns and therefore had a serious conflict of
interest and was not an independent adviser. W find the facts
in this case to be distinguishable fromthe facts in Mrtensen.
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t axpayer provides necessary and accurate information to the
advi ser; and (3) the taxpayer actually relies in good faith on

the adviser’s judgnent. Estate of Lee v. Conm ssioner, T.C

Meno. 2009-84 (citing Neonatol ogy Associates, P.A V.

Conm ssi oner, supra at 99).

Janmes is unsophisticated in tax matters. Even with respect
to his personal incone taxes, he has al nost always relied on the
gui dance of others. He has not had any formal training in
accounting or taxation. Before hiring M. Schlabach, Janes told
M. Schl abach that he was not inherently a risk-taker. Janes
indicated to M. Schlabach that he wanted everything to be
“covered and legal” and “not be called into question.”

Janmes believed M. Schlabach was conpetent in estate
pl anni ng because he was an enrol |l ed agent who knew “how to file
each and every return that the IRS has” and had to pass a m ni num
conpetency test to be approved to practice before the IRS. He
credibly testified that he did not know M. Schl abach had been
di sbarred.

Janmes al so believed M. Schlabach had estate planning
experti se because M. Schl abach’s busi ness card included the
phrase “Estate Pl anning” and he could cite the Code.
Additionally, M. Schlabach told Janes that he was certified and
had al ways provi ded estate planning services.

On the basis of the foregoing and the fact that M.

Schl abach prepared Janes’ incone tax returns for about 11 years



- 13 -
Wi t hout incident, Janes was reasonable in believing that M.
Schl abach was a conpetent estate tax adviser as well.

We find Janmes provided M. Schl abach all relevant financi al
data in his possession needed to determ ne the correct anmount of
estate tax.

We find Janmes relied on M. Schl abach in good faith. Before
Janes hired M. Schlabach to prepare the Form 706, M. Schl abach
had been involved in planning the estate, and Janmes believed he
had done nore than an acceptable job. Wen Janes hired M.

Schl abach to prepare the Form 706, he believed it was nore
| ogi cal and responsible than hiring another tax return preparer
who had no know edge of the estate.

Janmes relied on M. Schlabach for many years w thout
i ncident and continued to trust M. Schlabach’s expl anati ons and
advice. W conclude Janes reasonably and in good faith relied on
M. Schl abach. W hold that the estate is not liable for the
accuracy-rel ated penal ty.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




